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I. STFATI 1 EEEAL PARTY IN INTEREST 

The real parties in interest in connection with the above-identified patent application are 
Collotype Services Ply Ltd, and Avery Dennison Materials Pty Ltd, the assignees of the present 
application. 
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II. RELATED AFFEALS AMD INTiMFEMENCES 

There exist no related appeals or interferences in connection with the above-identified 
pa tt-nt application. 
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ML STATUS OF CLAIMS 

Claims 1-24 were pending in this application. Claims 1-24 stand rejected, with claims I - 
I 'u 5-24 rejected under 35 I lA § 102(b) as being ; cipated vhere is claims 1 N and 
finally rejected under 35 U.S.C. §1 03(a) as being obvious. Claims 1 -24 are being appealed. 



{WFn45S9;l.l 
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FV. STATUS OF AMENDMENTS 

No amendments were filed after issuance of the final office action dated March 3, 201 0. 
All previous amendments have been entered. 
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i WARY OF CLAIM : ! • UTTER 

Aspects of the invention are directed to a laminated label. The independent claims recite 
alternative definitions and arrangements of the invention and are briefly reviewed below, 

^ S <- S I v 1 ii I 2 is U II' ! 

or receiving pi i. indicia on a expc edsu ace ier€ r i under lave 5 attached to the 

0 i er ne Ve u l 5 p t c c 
material that has an opacity, wherein the opacity of the outer layer material reduces after the outer 
layer (3) is exposed to mo Is r r liquid. S peciflcation ai ] graphs 10 2j-['0044'j I 

1 < c\ " \ kM r s an ooeu ^ u . ^ U t ' ^ 
under layer material, after exposure of the under layer to moisture or liquid, is configured not to 
be affected in the same manner as the opacity of the outer layer material, See specification at 
paragraphs [0058]-[0059J. 

Claim 16 Is directed to a label (2) for a bottle (1), wherein the label is a laminate 
eo is -v . o.te i \ . C\ upon which there is printed indicia, and a lower or more inner 
layer (5) that is coupled between the outermost layer and the bottle ( 5 ) See spec ca a 
paragraph [0050] and Figures 2-3. The outermost layer (3) is made of a material that has an 
opacity that reduces alter the outermost layer is exposed to moisture or liquid. See specification 
jji. i A 2 . - a i on u c e~ -> om^o' ->o ne* materia] that 

Us ,i fier < p'uev t laf <\ \ub, s ^ ! u t ^ he <. * a i i < , 

to moisture oi liquid See specification at paragraphs 10058 Id. )059 

{WP724559;} 5 
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VI . I }® TO BE REVIEWED ON APPEAL 

The following grounds of rejection are requested to be reviewed on appeal, 

(I) The Examiner's rejection of independent claims 1 and 16, and dependent claims 2, 4- 

1 1, 15 and .17-24 under 35 U.S.C. § 102(b) as being anticipated by PCT Publication No. 

W09 1/1 6025 to Samonides (hereafter "Samonides"). 

(3) The Examiner's rejection of independent claim 1. and dependent claims 2-6, 10, 15 
and 23, under 35 U.S.C. § 102(b) as being anticipated by Japanese Patent No. 10-180970 to Akio 
(hereafter "Akia"). 

(4) The Examiner's rejection of claims 12-14 under 35 U.S.C. § 103(a) as being obvious 
over SU » t \ jk 



{WP724559;;} 



8 



U.S. Serial No. 10/552,8.80 

Appeal Brief Dated January' 35, 20 i I 



VII. ARGUMENTS 

(!) Whether claims 1-11 and 15-24 are anticipated 
MPEP§2131 states that: 

A claim is anticipated only if each and every element as set forth in the claim is 
found, either expressly or inherently described, in a single prior art reference." 
Verdega Union i Califo 4 fid 628, 631, 2 i SPQ2d 

1051, 1053 (Fed. Cir. 1987). "When a claim covers several structures or 
compositions, either genetically or as alternatives > s d anticipate* 

if any of the structures or compositions within the scope of the claim is known in 
(he prior art." Brown v. 3M ; 265 F.3d 1349. 1351,60 USPQ2d 1375, 1 376 (Fed. 
Cir. 2001) {claim to a system for setting a computer clock to an offset time to 
address the Year 2000 (Y2K) problem, applicable to records with year date data in 

anticipated by a system that offsets year dates in only two-digit formats). See also 
MPEP § 2131 .02. "The identical invention must be shown in as complete detail as 
is contained in the ... claim." Richardson v. Suzuki Motor Co., 868 P. 2d 1226, 
1236, 9 USPQ24 1913, 1920 (Fed. Cir. 1989). The elements must be arranged as 
required by the claim, but this is not an ipsissimis verbis test, i.e., identity of 
terminology is not required. In re Bond, 910 F.2d 83 L 15 USPQ2d 1566 (Fed. 
Cir. 1990). 



(A) Whether claims !, 2, 4-1 1 and 15-24 are anticipated by Samonides 

^ e > s er rejected i dependent elai i i > id dependent cl 
and 17-24 under -o l.S.C. s l 2 h a- being anticipated by Samonides. The Examiner asserts 
that Samonides discloses a pre-printed label, which is asserted to consist of a carrier sheet (outer 
iayei \ which may be a v. hi to krait paper (page 13, paragraph 1 ). Thus, the outer layer is asserted 
to have an opacity. A transparent face sheet (under layer) is asserted to be extruded onto the 
carrier sheer Uvge 1 \ ^ .rp . ~ \ «,v \\. .t Aa< v o v 1 c a * ",r - it 1 cs asseind to 
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he inherent th it when a paper layer is exposed J w moisture or liquid the ops c h wouk tedu« 
however when a polyolefin is exposed to moisture or liquid the opacity would retain. 

'This is in clear error in relation to fee teaching of Samonides. As discussed in the 
amendment filed Novembei 24, 2009. the carrier sheet 4 ofSamomdei discussed on page 13 
relates to the first embodiment of label discussed in Samonides with respect to Figs. 1-6, and 
does not form part of the finished label, it "consists of fee carrier or liner 6" (page 13, line 5) 
which has been "coated on its top surface with a suitable release coating 8" (page 8, lines 4-5). 
Page 8, hoes 5-6 states that "[t]he composition of the liner 6 is not important," Notably, the 
composite carrier sheet 4 a r,vo^ , i n - ho e, ^ \ <- e, , oe once ae erv is m place. 
Printing 28 is applied onto the adhesive layer 22, and a transparent face sheet 40 is extruded onto 
the printing Indicia 28. Page 1 3, second paragraph states "the composite carrier sheet 4 may be 
readily peeled feom the adhesive layer 22 without removing the adhesive from the transparent 
face sheet 40." The carrier merely acts to carry the label prior to application. Once the carrier 
sheet 4 is removed, the label can be applied to a surface using adhesive layer 22, leaving the face 
sheet 40 as the outer layer. The printing 28 is Visible from the top, throve .v wr^ ; , en: * ee 
sheet 40, The Office Action asserts that the face sheet 40 would retain its opacity when exposed 
to moisture or liquid, and this is thus in direct contrast with the present claims, which require that 
the ouier layer of the label has an opacity that reduces after the outer It is exposed to moisture 
or liquid. 

In the second embodiment of Samonides, shown in Figs. 7-12, a film 64 has printing 78 
applied thereto, arid a transparent adhesive layer 90 is extruded onto the top surface of the Him 
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64carrvir . _ ,\ . ... i„ r .laving a release coating 98 is laminated onto the 
adhesive layer 90. In use, the carrier sheet 96 is removed, and the label applied to a surface such 
as a clear glass bottle. The printing 78 is visible through the adhesive, through lite underside of 
the label. 

In both embodiments oi 'arc; disclosed in Samonides, therefore, the printing 28. 78 is 
sandwiched and protected between a sheet (the face sheet 40 or the film 64) and an adhesive 
a^e 2_ 1 Eilhet u 1 et ( e adhesive ayer is transparent, and the other layer may be 
opaque sc tha u [> o 1 c ime< < s visible through the transparent tyet v id s 
teaches that the protection of the printing Indicia with a transparent layer is important to preserve 
the finished appearance of the label. Furthermore, Samonides makes no reference to any change 
in the opacity of any of the labels upon exposure to moisture, which is required in the present 
claims. 

Yet further, not only do the present claims require that the outer layer has an opacity that 
reduces after exposure to moisture, which is not taught by Samonides, present claim 16 also 
equirc s also clearly no i shown o> 

Samonides, which teaches that the printed indicia should be on an inner, protected layer. The: 
printed indicia on the labels defined in the present claims is not protected by a transparent outer 
layer, but ?!e even when the outer layer has been ess-, < - <u 

opacity of the inner layer rcmrnng en." : mo .nocture. The labels of the present claims 
teitim di_ i \ i. 
t onal labels 

(WP?24559;i} 
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For the foregoing reasons, it is dear that Samamcks does not teach each and every 
element of the present claims. SamoniJes thus does not anticipate either of the independent 
claims ! and 16, nor then dependent claims 2. ML 15 and 17-24. 

(B) Whether Claims 1, 2-6, 1§, 15 and 23 are anticipated by Akio 

The Examiner further rejected independent claim L and dependent claims 2-6, 10. 15 and 
-3 mdet ?5 U S C § f I > ; aied by Japanese Patent No. 10-180970 to Akio 
(hereaftet \ <k, > ) An > ieant submits that the citation of Akio as a § 102(h) reference is again a 
clear error, as Akio also does not anticipate independent Claim 1> nor its dependent claims 2-6, 
10, 15 and 23. 

Akio relates to paper, which may be used k printers such as Inkjet printers, and not a 

label as required in claim 1 . While a piece of paper could be used to make a label, the two items 

are not the same. The Examiner states that, "the broadest reasonable interpretation would define a 

label as a printed surface," however MPEP §2111 confirms that "|tjhe broadest reasonable 

" l us J - . _ mtcroretation that those skilled in the art would 

reac $ ' M 'EP §2111 01 confirms that die broadest reasonable interpretation must be made "in 

I ight of die s; s " u ' and that wot ds in the claims must be given their plain meaning, unless 

the plain meaning is inconsistent with the specification. The Examiner has erred in not 

considering the plain meaning of the term "label," nor the meaning that is consistent with the 

understanding of those skilled in the art. 

In dktionaryxom, the definition of label when used as a noun is given as: 

1 . a slip of paper, cloth, or other material, marked or inscribed, for 
atlachmc t to something * n ate ts mam act ei iati e owners! p 

{WP?245S»;n 
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destination, etc, 

2. a short word or phrase descriptive of a person, group, intellectual 
movement, etc. 

3 a woia or p^sc iodic; t ows c _ j , articular 

category or classification: The following definition has the label " Archil ' 

4. Architecture a molding or dripstone over a door or. window, esp. one 
that extends horizontally across the top of the opening and vertically 
downward for a certain distance at the sides. 

5. a brant rade rk, esp. of a manufacturer of phonograph records, 
tape cassettes, etc.: She records under a new label. 

6. the manufacturer using such a label: a maj or L hat has produced 
some of the best recordings of the year, 

7. Heraldry . a narrow horizontal strip with a number of do wnward 
extensions of rectangular or dovetail form, usually placed in chief as the 
cadency mark of an eldest son. 

8. Obsolete . a strip or narrow piece of anything. 

It is submitted that what is being claimed as a "label" fails within definition 1 above. 
That is, what is required to anticipate claim 1 is a slip of paper or the like which is to be affixed 
to something to indicate its manufacturer, nature, ownership, destination, etc. 11ms, a piece of 
paper for use in printers is not a label because it does not indicate anything. 

Second, Akio teaches that the outer paper layer is tra nsparent . Paragraph 1 5 of Akio 

states: 

' n the las f this invention, ti > r < used a 

the surface layer, and a body with a high degree of whiteness is used as the 
opaque sipp ^ * 

high degree o. whxh ne- >. ■ ■ aec< oo .nee v. ith the degree < f whiteness of 
the support body layer can be obtained. The laminated body appears to 
have a high degree of whiteness because the surface layer is transparent 
pulp paper and the lower layer. th< suppoi be seen 

... ± it," 

The surface pulp layer 1 thus does not have an opacity that "reduces after the outer layer 
is xpe o m is m s >i iquid' as requ red K he n ent dam s, eev<: tse it is lit :>are 



;.Vv'?7245?9:.! 
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There is no teaching or suggestion in Akio regarding the Examiner's assertion that the surface 
pulp layer has an opacity nor that it reduces on exposure to moisture or liquid, because paper for 
oiKc r. . a i n rm\.„a xi ^ r e^ew s i ^ - - e\r ^ s 

likely, n'sio states that the paper can be used with "an office computer, a personal computer" for 
recording the output of, for example "a word processor, an electronic camera, a color copying 
machine, a facsimile, and a measuring device, and also is ad van £ gc 01 1 : ised as nee a foi 
printing, such as offset printing and gravure printing." See paragraph 1 6 of Akio. As for the 
Examiner's assertion that it is not necessary to take this into account because it "is functional 
language of just the outer layer material and does not give rise to the function of the label," this is 
believed in error because the label is of laminate construction, and the function of one layer is 
clearly inextricably tied to the function of the entire label. The specification makes clear that this 
reduction in opacity is very much a function of the label 

For the foregoing reasons, it is clear that Akio does not teach each and every element of 
the present clah tl mtic pendent claim 1, noi epen laims 

2-6,10, 15 and 23. 

(2) Whether claims 12-14 are rendered obvious by Samonides 

MPEP §2142 states that: 

h car i j 'cm t e mder 35 U.S.X 03, the nast stop 

ackward in time 1 3 1 sh <• 1 i i etica person of ordinar> 

skill in the art" when the invention was unknown and just before it was made. In 
view of ah tactual information, the examiner must then make a determination 
whether the claimed invention ''as a whole" would have been ob\ bus at that time 
to that person. Knowledge of applicant's disclosure must be put aside in reaching 

14 
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this determination, yet kept in mind in order to determine the "differences," 
conduct the search and evaluate the "subject matter as a whole" of the invention. 
The tendency to resort to "hindsight" based upon applicant's disclosure is often 
difficult to avoid due to the very nature of the examination process. However, 
« >! ^ i ^ > c \ i ! _ i 5ion must be 

reached on the basis of the facts gleaned from the prior art. 



The key to supporting any rejection under 35 U.S.C. 103 is the clear articulation 
of the reason(s) why the claimed invention would have been obvious. The 
Supreme i o KS < < S. 198, 127, 82 

USPQ24 1385, 1 396 (2007) noted that the analysis supporting a rejection under 

S.C. 103 should be made explicit. The Feci: , ; s led that 

"rejections on obviousness cannot be sustained with mere concmsory statements; 
instead, there must be some articulated reasoning with some rational underpinning 
to support the legal conclusion of obviousness." In re Kahn. 441 F.3d 977, 988, 

336 (Fed. Cir 2006) See also KSR, 550 U.S. at 3 98, 82 
USPQ2d at 1 396 (quoting Federal Circuit statement with approval). 



The Examiner rejected claims 12-14 under 35 U.S.C. § 103(a) as being obvious over 
Samonides. The Examiner stated that Samonides discloses the label of laminate construction 
previously discussed, but that Samonides is silent as regards the level of opaqueness of the 
polypropylene plastic. As discussed in the section on anticipation, it is an error to state that 
Samonides teaches the label oflaminate construction of claim 1. from which claims 12-14 
depend. Further, the assertion that "[i'jt would be obvious to one of ordinary skill in the art to i 
an a «| l - .re ^ . v u i ,s, , fv \ te «xe u v t \m appo im he t ahe" t> a glass 

> l I i . tsC O. it ^WX v ni pap <-v s. J - , tki 

appear when the label is wet" is erroneous. 

First, claim 12 does not require "an appropriate level of opaqueness" but instead requir 
a specific opacity of the plastic film under layer that is greater than 0,54. Given that claim 1 
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requires that the outer layer has an opacity that reduces: after exposure to moisture or liquid, it is 
not obvious to a person of ordinary skill in the art that for the purposes of making the "printed 
f'<- v eyre ' v-ist v nderlawr \ i < specie m i ormaci as it i outu 
layer has an opacity and receives the primed indicia, die appearance of the printed indicia in dry 
conditions is much more dependent on the opacity of the out er layer than on the opacity of the 
; * a> er. Thus, a t> pica! situation would be to have an outer layer receiving printed indicia 
having an opacity of 1 .0, which is the opacity of a perfectly opaque layer. As noted above, 
Samonides, teaches that Its outer layer is transparent. For showing primed indicia on the under 
layer of Samonides underneath a transparent outer layer a person of ordinary skid in the art 
would expec t that the opacity of the under layer should be 1.0. Therefore, providing an under 
layer with a specific opacity of at least 0.54 is not obvious with reference to Samonides because a 
person of ordinary skill in the art would expect such a low opacity to deieteriously affect fee 
readability of the printed indicia. 

No arguments were made by the Examiner as to the reasons for the rejections to claims 
13 and 14. T hus, no prima facie case far obviousness of these claims lias been made. 

For the foregoing reasons, it is clear that the rejections of claims 1 2~ 14 based on 
u' i , ,s> _ S< < £ v wio ,s v . ^ t im v o w w Aui 

articulations as to why these claims would have bees sb s person f ordinary ski in the 
at st 1 en it o « s n idt 



{WP7245S9;H 
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VIII. CLAIMS APPENDIX 

1 A label of laminate construction, comprising: 

an outer layer for receiving printed indicia on an exposed surface thereof; and 

an under layer attached to die outer layer, wherein: 

the outer layer is made of a material that has an opacity, wherein the opacity of the outer 
layer material reduces alter the outer layer is exposed to moisture or liquid, and 

the under layer is made of a different material that has an opacity, wherein the opacity of 
the under layer material, after exposure of the under layer to moisture or liquid, is configured no t 
to be affected in the same manner as the opacity of the outer layer material. 

2< The label as in claim- 1. wherein the outer layer is adhered to the under layer,- the 
under hne' -\ ma: f >^ of plastics material. 

3, The -label as in claim L wherein the under layer is a plastics material which is 

white. 

4, The label as in claim 1, wherein the outer layer is secured to the under layer by a 
permanent adhesive. 

5, The label as in claim 1, wherein the under layer is adapted to be a stable laminate 

base. 

{WP?245S9n> 
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6. The label as in claim 5, wherein the under layer provides an innermost surface 
adapted to facilitate adhesion to an outer surface of a container. 

7. The label as in claim L wherein the label is attached to the outer surface of a 
container by self-adhesive. 

8. The label as in claim 2, wherein the label is attached to the outer snrfaee of a 
container by a glue, which is applied to the label when the glue, is wet and which is allowed to 
dry when in situ on the container. 

9. The label as in claim 7, wherein the container is a glass bottle. 

10. The label in accordance with claim 1, wherein the under layer is a plastics 
materia! comprising at least one of the group consisting of biaxial polyethylene, non-orientated: 
polypropylene and PET. 

11. The label in accordance with cl um 1 . \vhereui the under layer is a biaxial oriented 
polypropylene plastic film. 

12 the label as is claim 11, where the bia> u oriented p ropyk tstic 



{WP724SS9;!} 
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opaques * l .-r than 0.54 as measured by a 1 sitometer 

13. The label ass in claim 11, wherein the biaxial oriented polypropylene plastic film 
under layer is a five layer extruded film. 

14. The label as in claim 13, wherein the biaxial oriented polypropylene pi est c film 
under layer has a eavitated inner core. 

15. The label as claim 3, wherein the outer layer is joined to the under layer by being 
applied directly onto a sheet of extruded plasties material. 

16. A label for a bottle wherein the label is a laminate, comprising: 
•an outermost layer upon which there is printed indicia; and 

a lower or more inner layer that is coupled between the outermost layer and the bottle, 
wherein: 

the outermost layer is made of a material that has an opacity that reduces after the 
outermost layer is exposed to moisture or liquid; and 

the lower or more inner layer is made of another iru hat has jcity that is 

>N i y oi U exp re of the lower or r ex noisture quit 

17. The abel as in claim 16, wherein rse < * e < u ser layer s an innermos ayer 

{WP724559;t} 
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t }ei as in ? n whicl lower or inner fay s a plas ) 

19. The label as in claim 16, wherein the laminate has each layer of the laminate 
joined io idjacem layers b> water insoluble means or materials. 

20. The label as in claim 19, wherein the water insoluble means are a fusion of 
plasties material with a respective adjacent layer. 

21. The label as in claim 16, wherein the label is secured to an outermost surface of 
the bottle, 

wherein the innermost layer of the laminate is adhered directly onto an outer surface of 
the bottle with substantially water insoluble means or material, and 

wherein the outermost layer is positioned to be outermost with respect to the bottle so as 
to i pla\ re prin _-d ; adieia thereon. 

22. The label as in claim 8, wherein the container is a glass bottle. 

23. The label as in claim 2. wherein the outermost layer is paper. 

24. The label as in claim 1 8. wherein the outer layer is paper. 



!\\ , ?724>5 ! rU 
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EX. EVIDENCE APPENDIX 
None. 
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X. RELATE!) PROCEEDING APPENDIX 
None. 
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CCMCLCSIOM 

For at least the reasons given above, claims 1-24 define patentable subject matter ami are 
thus allowable. The Ape requests withdrawal of the rejections and allowance of the claims. 

Respect;,, y s milted 



Mark D. Passier 
Registration No. 40,764 
Sarah E, Smith 
Registration No. 50,488 
AKERMAN SENTERFITT 
222 Lakeview Avenue, Suite 400 
West Palm Beach, Florida 33401-6183 
Phone: (561)653-5000 
markpassier@akennan.com 

Attorney Docket No.: 784-107 
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